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Pumirrine Nationa, Bank, as guardian of Guillermito 
Tawaran, a minor, APPELLANT 


v. 


Unirep States or AMERICA, APPELLEE 


On Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an action to recover gratuitous National Service 
Life Insurance benefits which were denied insured’s minor 
child by the Veterans Administration. The facts are not 
in dispute and the parties have filed an Agreed Statement 
of Facts on Appeal (Appellant’s Br. 3-11) under Rule 76 
of the Federal Rules of Civil Procedure. For convenient 
reference, the agreed statement of the case (excluding the 
text of papers filed in the action) is repeated here. 

Jose T. Tawaran, a member of the armed forces of the 
United States, died in action in the Philippines on April 


(1) 
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| 15, 1942, while covered by $5,000 of gratuitous National 

Service Life Insurance. He was survived by a widow, 
: Lucena Caballero de Tawaran, to whom he had been valid- 

ly married, and by their son, Guillermito Tawaran, born 
March 15, 1941. The son is the ward of the Philippine 

National Bank, the plaintiff-appellant herein. (Appel- 

lant’s Br. 4.) 

Although the widow remained alive and unremarried 
| during the seven year period immediately following in- 
sured’s death, she did not file a claim with the Veterans 

Administration for gratuitous National Service Life In- 

surance benefits during that period. She first filed such 

a claim on December 20, 1949. This was denied by the 

Veterans Administration on September 19, 1952, on the 

ground that it had not been filed within seven years from 

the date of insured’s death. However, it was accepted as a 

claim on behalf of insured’s son, and thereafter the Bank, 

which had legally qualified as guardian, was awarded 
' gratuitous insurance benefits on the son’s behalf. (Ap- 
pellant’s Br. 4.) 

After the Bank had received installments totalling $4,- 
| 077.40, the award was terminated on June 14, 1955, on the 
' ground that the failure of insured’s widow as primary 
' beneficiary to file timely claim prevented recovery by a 
secondary beneficiary. On demand, the Bank later repaid 
' $4,077.40 to the Veterans Administration. (Appellant’s 
Br. 4.) 

On January 4, 1961, the Bank instituted the present ac- 
tion on the son’s behalf by filing a complaint (text in 
Appellant’s Br. 5-6). On February 17, 1961, the United 
States of America, the defendant-appellee herein, filed an 
answer (text in Appellant’s Br. 6-8). 

Defendant thereafter filed a motion for judgment on 
the pleadings, or in the alternative for summary judgment, 
on the following grounds: (1) defendant is entitled to 
judgment as a matter of law on the undisputed facts ap- 
pearing in the pleadings; (2) the Court lacks jurisdiction 
to hear and determine this cause, for the reason that suit 
was not brought within six years after the right accrued 
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for which the claim is made; (3) plaintiff’s claim is barred, 
since the primary beneficiary did not file application for 
benefits within seven years after insured’s death and did 
not die or remarry during that period, so that no sec- 
ondary beneficiary could thereafter file a valid claim; 
(4) the complaint fails to state a claim upon which relief 
can be granted. (Appellant’s Br. 8.) 

Plaintiff thereafter filed a cross motion for summary 
judgment. The motions were heard together by United 
States District Judge Matthew F. McGuire, who granted 
defendant’s motion and denied plaintiff’s motion. Judg- 
ment was signed and entered on June 6, 1961 (text in 
Appellant’s Br. 8-9). 

On July 31, 1961, plaintiff filed a notice of appeal (text 
in Appellant’s Br. 9). 


STATUTES INVOLVED 


Although the National Service Life Insurance Act of 
1940, 54 Stat. 1008-1014, has been repealed and certain 
portions of it have not been reenacted, provisions of the 
Act relevant to this litigation remain effective by virtue 
of a savings clause, 38 U.S.C. (1958 Ed.) 788. 

A contract form of life insurance, issued only upon ap- 
plication, was made available to servicemen by the original 
Act. Later amendments? authorized gratuitous insurance 
benefits to protect automatically certain servicemen who 
had been unable to apply. 38 U.S.C. (1952 Ed.) 802(d). 
The sole permissible beneficiaries for these benefits were 
(and by virtue of the savings clause, are) fixed by statute: 


38 U.S.C. (1952 Ed.) 802(d) (2): 
* * * payments hereunder shall be made only to the 
following beneficiaries and in the order named— 


2The pertinent repealed provisions were included in the. 1952 
Edition of the United States Code, to which reference will be 
hereafter made, where appropriate. 


2 Act of December 20, 1941, c. 602, 55 Stat. 844; Act of July 11, 
1942, c. 504, 56 Stat. 657. 
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(A) to the widow or widower of the insured, if 
living and while unremarried ; 

(B) if no widow or widower entitled thereto, to the 
child or children of the insured, if living, in equal 
shares ; 

(C) if no widow or widower entitled thereto, or 
child, to the dependent mother or father of the in- 
sured, if living, in equal shares * * *. 


| Ginee Congress intended that National Service Life 


| Insurance should be payable only to listed beneficiaries, 
' and not to their heirs or creditors, the Act provided: 


38 U.S.C. (1952 Ed.) 802(i): 


* * * The right of any beneficiary to payment of 
any installments shall be conditioned upon his or her 
being alive to receive such payments. No person shall 
have a vested right to any installment or installments 
of any such insurance * * *.° 


_ The jurisdictional statute permitting suit against the 
United States for National Service Life Insurance benefits 


is 38 U.S.C. (1958 Ed.) 784. A six-year statute of limita- 
tions is applicable: 


38 U.S.C. (1958 Ed.) 784(b) : 


No suit on yearly renewable term insurance, United 
States Government life insurance, or National Service 
Life Insurance shall be allowed under this section un- 
less the same shall have been brought within six years 
after the right accrued for which the claim is made. 
For the purposes of this section it shall be deemed 
that the right accrued on the happenin: of the con- 
tingency on which the claim is foun ed. The limitation 
of six years is suspended for the period elapsing be- 
tween the filing in the Veterans’ Administration of 
the claim sued upon and the denial of said claim: 
Provided, That in any case in which a claim is timely 
filed the claimant shall have not less than ninety days 
from the date of mailing of notice of denial within 
which to file suit. After June 28, 1936, notice of denial 
of the claim under a contract of insurance shall be by 


3 This provision is continued in the present statute, 38 U.S.C. 
(1958 Ed.) 716(d). 
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registered mail directed to the claimants’ last address 
of record. Infants, insane persons, or persons under 
other legal disability, or persons rated as incompetent 
or insane by the Veterans’ Administration shall have 
three years in which to bring suit after the removal 
of their disabilities. If suit is seasonably begun and 
fails for defect in process, or for other reasons not 
affecting the merits, a new action, if one lies, may be 
brought within a year though the period of limitation 
has elapsed. No State or other statute of limitations 
shall be applicable to suits filed under this section.‘ 


In addition to this general statute of limitations, Con- 
gress also imposed a separate seven-year filing period, 
applicable only to administrative claims for gratuitous 
insurance benefits : 


38 U.S.C. (1952 Ed.) 802(d) (5) : 


ee © no a lication for insurance payments under 
subsection ( ig (2) or (3) of this section [dealin 
with gratuitous insurance], shall be valid unless file 
in the Veterans’ Administration within seven years 
after the date of death of the insured * * *°: And 
provided further, That persons shown by evidence 
satisfactory to the Administrator to have been men- 
tally or legally incompetent at the time the right to 
apply for * * * death benefits expires, may make 
such application at any time within one year after the 
removal of such disability. 


No comparable administrative filing period has ever 
applied to the contract form of National Service Life 
Insurance. 


“Appellant cites (Br. 2-3) the predecessor limitations provi- 
sions, 38 U.S.C. (1952 Ed.) 445 and 817, based on Section 19 
of the World War Veterans’ Act, 1924, 43 Stat. 612, as amended. 
For the purposes of this case, the present statute and its pre- 
decessors do not differ significantly. These limitations provisions 
were originally put into substantially their present form by the 
Act of July 3, 1930, c. 849, Sec. 4, 46 Stat. 992. 


6 
SUMMARY OF ARGUMENT 


Appellant’s ward has never been entitled to the gra- 
tuitous National Service Life Insurance benefits sought 
herein. He is merely a secondary beneficiary under the 
| statutory scheme. 38 U.S.C. (1952 Ed.) 802(d). For seven 
years after insured’s death, his unvested contingent ex- 
pectancy remained subordinate to the then enforceable 
interest of insured’s widow, the primary beneficiary. 38 
US.C. (1952 Ed.) 802(d)(2) and (5). 

The widow failed to protect her interest. A jurisdic- 
tional statute of limitations expired six years after in- 
sured’s death, preventing suit thereafter by any bene- 
ficiary. 38 U.S.C. (1958 Ed.) 784(b). One year later 
(seven years after insured’s death), the widow lost her 
right to apply administratively for the benefits. 38 U.S.C. 
(1952 Ed.) 802(d)(5). Because suit for the benefits was 
already barred, nothing thereupon passed to appellant’s 
ward. 

Since appellant’s ward has never had a presently en- 
forceable right to insurance benefits, his minority has not 
tolled limitations. This Court has so ruled in a closely 
analogous and controlling case, Winslow v. United States, 
79 U.S. App. D.C. 366, 147 F.2d 157. Only the widow, who 
had no obligation to protect the unvested interests of 
secondary beneficiaries, ever possessed such a right. 

There is no merit to appellant’s suggestion that appellee 
is estopped to plead limitations. Estoppel may not be 
applied against the United States when acting in its 
sovereign capacity in administering the National Service 
Life Insurance program. 
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ARGUMENT 


The District Court Properly Granted 
Appellee’s Motion For Judgment 


A. Appellant’s Minor Ward, a Secondary Beneficiary, 
Has Never Had an Enforceable Right to the Insur- 
ance Sought Herein, Since Insured’s Widow, the 
Primary Beneficiary, Remained Solely Entitled to 
Benefits Until the Right Became Barred by Limita- 
tions 

Gratuitous National Service Life Insurance is payable 
only to a strictly limited statutory class of beneficiaries.5 
In the present case, insured was survived by a widow, who 
became his primary beneficiary, exclusively entitled to 
apply for benefits (Appellant’s Br. 4). She was required 
to make application within seven years after insured’s 
death; her failure to do so has permanently barred her 
claim. 38 U.S.C. (1952 Ed.) 802(d)(5); Prado Del Cas- 
tillo v. United States, 272 F.2d 326 (C.A. 9), certiorari 
denied, 361 U. S. 966; De Yaranon v. United States, 152 
F. Supp. 644 (D.C.D.C.). So long as the widow remains 
alive and unremarried,° insured’s child is only a secondary 
beneficiary under the statutory scheme, entitled to no 
benefits whatsoever. The child’s interest is obviously in 
the nature of a contingency or expectancy and is in no 
sense “vested”.” 

Although the widow’s right to apply to the Ve‘erans 
Administration for gratuitous insurance benefits endured 


5 Only to the following “and in the order named”: (1) insured’s 
unremarried widow; (2) insured’s child; (3) insured’s dependent 
parent. 38 U.S.C. (1952 Ed.) 802(d)(2). Gratuitous insurance 
benefits are paid in modest monthly installments, extending over 
long periods of time. See 38 U.S.C. (1958 Ed.) 716. 


* Payments can only be made to a widow “if living and while 
unremarried”. 38 U.S.C. (1952 Ed.) 802(d)(2)(A). 


™The primary beneficiary also did not have a “vested” right, 
despite her preferred position. “No person shall have a vested 
right to any installment or installments of [National Service Life 
Insurance] * * *.” 38 U.S.C. (1958 Ed.) 716(d). Appellant 
concedes the contingent nature of the child’s interest (Br. 18-19). 
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for seven years,® her right to initiate a suit against the 
United States to recover such benefits was barred six 
years after insured’s death. 38 U.S.C. (1958 Ed.) 784(b). 
This limitation is jurisdictional, requiring a beneficiary to 
bring suit “within six years after the right accrued for 
which the claim is made”, it being “deemed that the right 
accrued on the happening of the contingency on which the 
claim is founded.” The meaning of these phrases is well 
established. In National Service Life Insurance cases, 
insured’s death is the only recognized “eontingency on 
which the claim is founded”, and only one six year limita- 
tions period is applicable, computed solely from the date 
of death.® 


838 U.S.C. (1952 Ed.) 802(d) (5). No such filing period applies 
to the contract form of National Service Life Insurance. Thus, 
while a contract beneficiary’s judicial remedy is subject to the 
six year statute of limitations, there is no time limit on his 
right to payment. The Veterans Administration has the power 
to allow administratively a claim for contract insurance regard- 
less of when it may be filed. See Maxwell v. United States, 141 
F.2d 139, 141 (C.A. 7); Roskos v. United States, 130 F.2d 751, 
753 (C.A. 3), certiorari denied, 317 U. S. 696; Neely v. United 
States, 115 F.2d 448, 452 (C.A. 4); Ball v. United States, 101 
F.2d 272, 274 (C.A. 6), certiorari denied, 308 U. S. 568, rehearing 
denied, 308 U. S. 635; Jenkins v. United States, 86 F.2d 123, 
124 (C.A. 5), certiorari denied, 300 U. S. 675, rehearing denied, 
301 U. §. 713; Dowell v. United States, 86 F.2d 120, 121 (C.A. 
5); Bandy v. United States, 33 F. Supp. 752, 755 (E.D. Tenn.). 
On the other hand, both the remedy and the right of a gratuitous 
insurance beneficiary are strictly limited by statutory time periods. 
Prado Del Castillo v. United States, 272 F.2d $26 (C.A. 9), cer- 
tiorari denied, 361 U. S. 966; De Yaranon v. United States, 152 
F. Supp. 644 (D.C.D.C.). 


® Prado Del Castillo v. United States, 272 F.2d $26 (C.A. 9), 
certiorari denied, 361 U. S. 966; Riley v. United States, 212 F.2d 
692 (C.A. 4); Aguilar v. United States, 183 F. Supp. 598 (D.C. 
D.C.); Samala v. United States, 183 F. Supp. 601 (D.C.D.C.); 
De Yaranon v. United States, 152 F. Supp. 644 (D.C.D.C.); Wil- 
liams v. United States, 184 F. Supp. 333 (E.D.N.C.). Cf. United 
States v. Towery, 306 U. S. 324, rehearing denied, 306 U. S. 668. 
See Annotation, 44 A.L.R.2d 1189-1191. Appellant does not seri- 
ously challenge these established principles, beyond asserting, with- 
out supporting authority, that the minor’s “right rests upon two 
contingencies, death of the insured and lapse of the widow’s right 
by her inaction” (Br. 20). 


In the present case, therefore, the controlling fact is 
that the primary beneficiary, although remaining alive 
and unremarried, did not file a timely administrative appli- 
cation and has never sued to recover the gratuitous in- 
surance to which she was once entitled. Her failure to do 
so does not give to a minor secondary beneficiary a legal- 
ly enforceable right or any right whatsoever to the 
benefits. 

Appellant’s theory to the contrary is that the minor 
obtained such a right seven years after insured’s death, 
when the widow was cut off by lapse of the filing period, 
and that with respect to enforcement of this right the 
statute of limitations (which had already barred the 
widow) was tolled by a disability, the child’s minority 
(Br. 18-20). An underlying unstated assumption is that 
this disability could and did toll limitations during the 
initial seven year period, when the minor concededly had 
no presently enforceable right to benefits. 

At least so far as veterans’ insurance is concerned, this 
assumption is untenable. Despite appellant’s intimation to 
the contrary (Br. 16), this Court has ruled on the question 
in Winslow v. United States, 79 U. S. App. D. C. 366, 147 
F.2d 157, a case almost directly in point. 

The minor plaintiff in Winslow was a secondary bene- 
ficiary of a War Risk Insurance policy” which had ma- 
tured in favor of the insured himself as primary benefi- 
ciary during his own lifetime." Insured did not seek bene- 
fits, however, and the six year limitations period elapsed 
while he was still alive, barring his right to sue. The 


20The unconverted form of World War I servicemen’s insur- 
ance. War Risk Insurance Act of 1917, 40 Stat. 398-411. The 
applicable statute of limitations was codified in 38 U.S.C. (1940 
Ed.) 445 when Winslow was decided (1945). That same statute, 
with changes not here material, has become the present 38 
U.S.C. (1958 Ed.) 784. See footnote 4, supra. 


2This occurred because the insured became totally and per- 
manently disabled. Unlike National Service Life Insurance, which 
matures only upon death, War Risk Insurance could be matured 
by either death or total permanent disability. See 38 U.S.C. 
(1952 Ed.) 512. 
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secondary beneficiary brought suit after insured’s death, 
urging that her minority had tolled limitations. This con- 
tention was rejected, the Court pointedly stating (79 U. S. 
App. D. C. 366, 147 F.2d 157): 


We agree with the District Court that this suit 
cannot be maintained. The quoted provision in favor 
of infants and other incompetent persons does not 
mean that such persons may bring suit without having 
a right or claim to sue on. Nor does this provision 
confer any right upon such persons. Its only effect 
is to keep alive such rights as they have or acquire. 
Since suit on the policy was already barred when the 
veteran died, appellant acquired no right as bene- 
ficiary of the policy. “The legislation and the policy 
do not confer two rights. The beneficiary’s interest 
in the policy is derivative from that of the veteran.” 
United States v. Towery, 306 U. S. 324, 330, 59 S. Ct. 
522, 524, 83 L. Hd. 678. {Emphasis supplied.] 


Judgment for the United States was thereupon upheld by 
this Court. The facts in Winslow are so similar to those 
of the present case that it should be considered to be 
controlling.” 


12 A more compiete explanation may be helpful to a full under- 
standing of this important case. The insurance rights in 
Winslow arose under Section 305 of the World War Veterans’ 
Act, 1924, 43 Stat. 626, as amended by 44 Stat. 799 (codified 
in 38 U.S.C. (1940 Ed.) 516 at the time of the decision). This 
provided that when a veteran let his insurance lapse while he 
was “suffering from a compensable disability for which compensa- 
tion was not collected” and became totally disabled (or died) at 
a time when he was “entitled to compensation remaining uncol- 
lected”, the Government would pay the veteran (or his bene- 
ficiary) so much of his insurance as the uncollected compensation 
“would purchase if applied as premiums when due”. Section 305 
further provided that insurance so revived “* * * by reason of 
permanent and total disability or by death of the insured, shall 
be paid only to the insured, his widow, child or children, de- 
pendent mother or father, and in the order named ***” This 
is strikingly similar, of course, to the statutory class of bene- 
ficiaries for gratuitous insurance. 38 U.S.C. (1952 Ed.) 802 
(d)(2). However, it is important to note that in Winslow the 
insured himself became the primary beneficiary, maturing the 
insurance during his own lifetime. He then permitted the limita- 
tions period to lapse without enforcing his rights, just as the 
widow did in the present case. The Court held that this barred 
the claim of a minor secondary beneficiary. 


Another closely analogous decision is Lewis v. United 
States, 217 F.2d 88 (C.A. 5), involving the right of a 
minor contingent beneficiary to contract National Service 
Life Insurance. Insured’s widow, the designated principal 
beneficiary, failed to apply for a waiver of premiums and 
neither filed a timely administrative claim nor brought a 
timely suit on her own behalf. When she did sue, she 
included the claim of the contingent beneficiary, insured’s 
minor daughter, along with her own. In ruling for the 
Government, the Court held “that the failure of the prin- 
cipal beneficiary to apply for waiver of premiums and her 
failure to make a timely claim and to bring suit within 
the time limited in 38 U.S.C.A. § 445 [now 38 U.S.C. (1958 
Ed.) 784], prevents the bringing and maintenance of this 
suit.” [217 F.2d at 91].4 

In Dowell v. United States, 86 F.2d 120 (C.A. 5), in- 
sured died in 1921 while totally and permanently disabled. 
His mother, one of the designated beneficiaries of his War 
Risk Insurance policy, had already died, while his wife, 
the other designated beneficiary, died in 1926 without 
having filed a claim. The minor son became sole dis- 
tributee of insured’s estate. The Court held that only the 
estate, following the death of the designated beneficiaries, 
was entitled to recover the insurance; that the son’s in- 
terest in the insurance arose from his capacity as dis- 
tributee of the estate; and that since the statute of limita- 
tions had run against the estate, the son’s claim was 
barred. The Court stated (86 F.2d at 122): 


The exception allowing minors three years after 
disability is removed within which to sue can have no 
application where the minor has no right to sue at all. 
Since this minor claims only through the administrator 
the rule applies that where the trustee in whom the 
right of action resides is barred, the beneficiaries, 


18 Judge Rives, specially concurring, agreed that the widow’s 
action was barred by limitations but contended that the minor 
contingent beneficiary had no present rights under the policy. 
The majority must have considered the minor to be permanently 
barred by the widow’s failure to enforce her own rights. 


though under disability, are barred. {Emphasis sup- 
plied.] 

The Dowell case represents an application of the rule 
that where the administrator of an estate has allowed 
limitations to run on a claim, the claims of those taking 
under the estate (including minors) are also barred. 
Meeks v. Olpherts, 100 U.S. 564. The implications with 
respect to the present case are obvious.* 

Tt is thus clear that no beneficiary, primary or sec- 
ondary, had a vested right under the statutory scheme, 
and no obligation was imposed upon the primary bene- 
ficiary to protect the interests of those of lower rank. The 
right to apply for benefits was exclusively in the widow 
until it expired at the end of seven years. There is no 
indication in the statute or its legislative history that 
Congress intended that the right to benefits, once barred 
in the hands of the primary beneficiary, would thereafter 


revive in a secondary beneficiary. In fact, if by special 
enactment the Congress were now to extend the expired 


14Once a statute of limitations begins to run in the lifetime 
of the person to whom the right originally accrues, its operation 
is not interrupted by the death of that person and the minority 
of one to whom the right descends. See 34 Am. Jur., Limitation 
of Actions, § 199; Annotation, 65 A.L.R. 975-980; Harris v. Mc- 
Govern, 99 U.S. 161; Garner Vv. Wingrove, [1905] 2 Ch. 233. 
It follows that the right to sue on a claim already barred by 
limitations cannot be revived by purported transfer of that claim 
to a minor. 

With respect to veterans’ insurance, it is well established that 
once the bar of limitations has fallen, it cannot be raised by 
subsequent events. Maxwell v. United States, 141 F.2d 189 (C.A. 
7); Roskos v. United States, 180 F.2d 751 (C.A. 3), certiorari 
denied, 317 U.S. 696; Stulce v. United States, 128 F.2d 327 

: Sullivan v. United States, 116 F.2d 576 (C.A. 6); 

States, 115 F.2d 448 (C.A. 4); see also Dyer v. 

United States, 81 U.S. App. D.C. 4, 154 F.2d 14, certiorari 
denied, 329 U.S. 722. 

Furthermore, a statute of limitations does not begin to run 
anew when a claim passes to an assignee or other successor in 
interest. See Rieser v. Baltimore and Ohio Railroad Company, 228 
F.2d 568, 566 (C.A. 2), certiorari denied, 350 U.S. 1006; United 
States National Bank of Portland v. United States, 129 Ct. CL 
777, 125 F. Supp. 250. 
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limitations periods, the right to benefits would obviously 
revive in the widow, not the secondary beneficiary. 


B. The Running of Limitations Was Not Tolled by 
the Minority of Appellant’s Ward 


Appellant professes (Br. 19) to find in 38 U.S.C. (1958 
Ed.) 3503(b) an analogy illustrating Congressional intent 
that the rights of dependents are not to be destroyed by 
the acts of another. This statute, applying solely to dis- 
ability compensation, a benefit unrelated to gratuitous 
insurance, provides in pertinent part: 


Whenever a veteran entitled to disability compen- 
sation has forfeited his right to such compensation 
under this section, the compensation payable but for 
the forfeiture shall thereatter be paid to his wife, 


eee 


children, and parents. 


Obviously, however, this applies only where the initial 
right to disability compensation has been previously 
established by the veteran. The operation of Section 
3503(b) is analogous, therefore, not to the present case 
but rather to a situation where the widow has filed a 
timely gratuitous insurance claim and then dies or re- 
marries before receiving all installments.’* But Section 
3503(b) confers no rights on the dependents of a veteran 
who has not previously taken the necessary qualifying 
steps, and this feature is closely analogous to the widow’s 
failure to file in the present case. 

Appellant cites Robinson v. United States, 12 F. Supp. 
160 (W.D.N.Y.), and Wolf v. United States, 10 F. Supp. 
899 (S.D.N.Y.), as supporting the existence of a disability 
protecting the claim of insured’s minor child. However, 
the infant claimants in Robinson were the designated prin- 
cipal beneficiaries, and in Wolf plaintiff’s incompetent 
was the insured himself (seeking total permanent dis- 


13In that situation, the Veterans Administration will make pay- 
ment to the next qualifying beneficiary without further reference 
to filing requirements. Administrator’s Decision No. 546, 1 Dec. 
Adm. V.A. 881. 
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ability benefits under a matured War Risk Insurance 
policy). These beneficiaries, having an immediate right to 
sue when the insurance matured, were found to be pro- 
tected by their disabilities. Here, appellant's ward did 
not have an immediate right to sue, and this Court has 
expressly held that the disability provisions of the statute 
protect only claimants having present rights. Winslow v. 
United States, 79 U.S. App. D.C. 366, 147 F.2d 157. 

By way of summation, it is plain that appellant’s argu- 
ments ignore several basic and controlling legal considera- 
tions. (1) There is only one limitations period applicable 
to National Service Life Insurance suits. United States v. 
Towery, 306 U.S. 324, rehearing denied, 306 U.S. 668. (2) 
This six year period is jurisdictional, operating as a form 
of consent to sue the United States. Munro v. United 
States, 303 U.S. 36; Pelkey v. United States, 63 App. 
D.C. 211, 71 F.2d 221. (3) The bar of this consent statute 
became effective a whole year prior to the extinguishment 
of the primary beneficiary’s right to apply administratively 
for gratuitous insurance benefits. Prado Del Castillo v. 
United States, 272 F.2d 326 (C.A. 9), certiorari denied, 
361 U.S. 966. (4) Since suit for the insurance was already 
barred when the primary beneficiary’s right to apply be- 
came extinguished, appellant’s minor ward acquired no 
right as beneficiary. Winslow v. United States, 79 US. 
App. D.C. 366, 147 F.2d 157. 


C. Appellee Is Not Estopped To Plead Limitations 


Appellant, contending that the defense of limitations 
in this case is “grossly inequitable”, suggests that “ap- 
pellee may indeed be estopped to plead the statute of 
limitations by reason of the gross inequity which such a 
plea, if successful, would create” (Br. 20-21). This sug- 
gestion is without substance. It has long been settled 
that “* * * estoppel may not be applied against the 
United States when acting in its sovereign capacity in 
administering the National Service Life Insurance pro- 
gram.” McDaniel v. United States, 196 F.2d 291, 294-295 
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(C.A. 5). See also, Wilber National Bank of Oneonta v. 
United States, 294 U.S. 120; Federal Crop Insurance Corp. 
v. Merrill, 332 U.S. 380; United States v. Hoffart, 256 
F.2d 186, 192 (C.A. 8); McIndoe v. United States, 194 
F.2d 602 (C.A. 9); United States v. Fitch, 185 F.2d 471, 
473-474 (C.A. 10); James v. United States, 185 F.2d 115, 
118-119 (C.A. 4); Niewiadomski v. United States, 159 F.2d 
683, 687-688 (C.A. 6), certiorari denied, 331 U.S. 850; 
Coleman v. United States, 100 F.2d 908 (C.A. 6) (Govern- 
ment not estopped to plead limitations where applicable). 
Cf. Legerlotz v. Rogers, 105 U.S. App. D.C. 256, 266 F.2d 
457, certiorari dismissed by stipulation, 362 U.S. 938. 

After urging estoppel, appellant cites in support thereof 
(Br. 20-21) only Peak v. United States, 353 U.S. 43, and 
Washington Loan & Trust Co. v. United States, 77 U.S. 
App. D.C. 284, 134 F.2d 59. Neither is remotely relevant. 
The Peak case, concerned with the proper application of 
limitations where the date of insured’s death was un- 
certain, did not deal with estoppel at all. The holding in 
Washington Loan was that the doctrine of equitable 
estoppel did not apply against the United States, and this 
can scarcely be considered authority for the converse 
proposition. 

Appellant’s case, we suggest, rests solely upon an 
emotional appeal that a moral obligation should be recog- 
nized toward insured’s minor child, who is said to suffer 
unjustly from the widow’s laxity. This may or may not 
be so; the argument should, we think, be addressed to 
Congress rather than to this Court. 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the judgment of the District Court should be affirmed. 


WrtiaM H. ORRICK, JR., 
Assistant Attorney General. 


Davip C. ACHESON, 
United States Attorney. 


JoHN G. LAUGHLIN, JR, 

Davip V. SEAMAN, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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Pamirrins NaTIONAL BANK, AS GUARDIAN OF GUILLERMITO 
TAWARAN, A MINOR, APPELLANT 
v. 


Unrrep Srates oF AMERICA, APPELLEE 
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THE DISTRICT OF COLUMBIA 


PETITION OF APPELLEE FOR REHEARING 


On February 15, 1962, this Court reversed the judgment of 
the district court herein. This decision effectively overruled, 
sub silentio, a prior decision of this Court, Winslow v. United 
States, 79 U.S. App. D.C. 366, 147 F.2d 157 (per curiam, Groner, 
C.J., Miller, Edgerton, JJ., February 5, 1945). Appellee re- 
spectfully petitions for a rehearing, pursuant to Rule 26. 

We urge the following grounds for this petition. (1) A 
panel of three judges has, we believe, sub silentio overruled a 
prior decision of the Court, although the announced practice 
of this Court is that this will only be done by the Court sitting 
en banc. (2) The Winslow case was correctly decided and 
should be followed here. 

1. This Court has frequently articulated its policy that its 
prior decisions should be overruled only by the full bench. The 
practice was described succinctly by this Court in Insurance 
Agents’. International Union v. National Labor Relations 


q@ 
681819— 
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Board, 104 U.S. App. D.C. 218, 260 F.2d 736, affirmed, 361 
US. 477: 


One panel of this court will not attempt to overrule 
@ recent precedent set by another panel, even though 
one or more of its members may disagree with the ruling. 

To the same effect is Mallory v. United States, 104 US. App. 
D.C. 71, 259 F. 2d 801: 

It is an informal but generally accepted rule of this 
court that a recent opinion of a division may not be 
overruled by another panel of judges, but only by the 
full bench. 


Another recent statement of die rule is found in Thompson v. 
Thompson, 100 U.S. App. D.C. 285, 244, F.2d 374 (per Wash- 
ington, J.). See also District of Columbia v. Washington Post 
Company, 98 U.S. App. D.C. 304, 235 F. 2d_.531, certiorari de- 
nied, 352 U.S. 912. : 

The Court’s opinion in the present case does not so much as 
mention Winslow v. United States, 79 U.S. App. D.C. 366, 147 
F.2d 157, although appellee’s brief (pp. 6, 9, 10) emphasized 
that this significant local decision is in point and controlling, 
and although much of the oral argument centered on this de- 
cision. The facts in Winslow were similar to those of the pres- 
eat case, the issue was identical, and the same statute of 
limitations was involved, as our brief made clear. The con- 
clusion is inescapable, we believe, that Winslow has been 
overruled. 

2. If the Court grants a rehearing in this case, we shall place 
emphasis on the correctness of Winslow. In essence, this Court 
there held that once a claim in the hands of one solely entitled 
to sue thereon is barred by limitations, it will thereafter be 
barred in the hands of any secondary, contingent, or successor 
claimant, even though he be a minor. A contrary rule would 
mean, among other things, that limitations could be avoided 
merely by transferring a claim to a child. ; 

-An illustrative ‘application of the correct rule is found in 
Meeks v-Olpherts, 100 U.S. 564 (cited in our brief, p.12). It 
was there held that where the administrator of an estate al- 
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lowed limitations to run on a claim, the claims of those taking 
under the estate (including minors) were also barred. . 

As this Court was at pains to point. out in Winslow, the 
effect of a disability statute (protecting infants and other in- 
competents) is to keep alive present, rights already possessed. 
by the person: under disability; such a'statute does not operate: 
in his favor when he has no present right to sue. The opinion 
in the present case, on the other hand, rather explicitly rejects 
that line of reasoning: “Although no night actually accrued 
to the child when the insured died, because his mother’s rights 
were prior to his, appellee urges that the ‘contingency on which 
the claim is founded’ was the death of the insured. If this be 
true, it does not follow that the claim of appellant’s ward is 
barred. For the ward is an infant... Nothing in .the 
statute requires us to think Congress intended a child’s rights 
to be cut off before they arose.” (Slip Op., pp.3,4.) :° , 

Such reasoning could be applied to any situation in which a 
child acquires or succeeds to a claim already barred by limita- 
tions, so as to prevent the operation of limitations against the 
child. The Court doubtless did not intend to announce a rule 
of general applicability, but we feel that it has nevertheless 
done so. 

3. In the concluding sentence of its opinion (Slip Op., p. 4), 
the Court stated: “We are told that the Veterans Adminis- 
tration formerly took a view similar to ours.” The General 
Counsel of the Veterans Administration has recently advised 
us that this statement is not accurate. ' see 

It is true that in this case, and in a number of similar CAaSeS, 
the ward for several years was paid insurance benefits by the 
Veterans Administration, which were later recovered upon de- 
mand made upon the ward’s guardian. Such payments were 
erroneously made by the adjudicating personnel as the result of. 
& misunderstanding of an opinion of the V.A. Solicitor written 
in 1951. That opinion related to a case in which insured’s 
widow had remarried prior to the expiration of the 7-year 
filing period. She filed a claim after expiration of the period, 
which was held to be invalid on that account, but since her: 
remarriage had immediately vested in the children the right 
to claim benefits, and since they were Ininors, their right to 
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benefits was recognized. (The present case is basically dif- 
ferent, since the widow remained unremarried during the 7- 
year period). : 

When the error of the adjudicating personnel was discovered 
in 1953, overpayments were set up in all such cases and efforts 
were made to recover payments made due to such misunder- 
standing. This was donein the present case. 

The General Counsel of the Veterans Administration is 
solely “responsible to the Administrator for the interpretation 
of all laws affecting veterans or their dependents and for estab- 
lishing precedent decisions of the Administrator based upon 
such laws.” United States Government Organization Manual, 
1961-62, p. 536. The records of the General Counsel show 
that he and his predecessors have consistently held, as early 
ag 1949, that a valid gratuitous insurance claim, filed within 
the 7-year filing period by a beneficiary having a present right 
to so claim, is a condition precedent to Government liability, 
absent a showing that legal or mental incompetency prevented 
the primary beneficiary from filing. The official position of the 
Veterans Administration, therefore, has not varied, and that 
agency has never taken a view similar to that announced by 
the Court in this case. 

Although we do not consider that this matter is important 
enough, by itself, to justify a rehearing, it deserves considera- 
tion along with the previous points made in this petition. The 
interpretation by the Veterans Administration of the laws per- 
taining to Government insurance is, after all, entitled to great 
weight and should not be overturned unless clearly wrong or 
unless a different construction is plainly required. See, for 
instance, United States v. Citizens Loan & Trust Co., 316 US. 
209, rehearing denied, 316 US. 712; United States v. Short, 
240 F. 2d 292 (C.A.9). 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that this 
petition should be granted. ‘ 


Wiuuram H. Orrick, Jr., . 
Assistant Attorney General, 
Davin C, AcHESON, 
United States Attorney, 
Joun G. LAvGHLn, Jr., 
Peter C. CHARUBAS, 
Davin V. SEAMAN, 
Attorneys, Department of Justice. 
Marcu, 1962. 
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Washington 26, D.C. 
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REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 


Appellee's brief reduces the issue on appeal to the enforceability 
of the claim of appellant's minor ward, son of the deceased insured, to 


$5,000 automatic National Service Life Insurance although ingured's 
remained solely entitled to such benefits 


widow, the primary beneficiary, r 
until she was barred by limitations. | 
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The Government's defense is in essence that the veteran's son 
was a secondary beneficiary, that during the seven years after his 
father's death his father's unremarried widow was the only beneficiary 
who had a right to payment and therefore that her failure to apply for 
benefits barred her from filing administrative claim and consequently 
barred the child. Concededly, during that seven years the widow was 
the only one who could make a successful claim, but there is nothing in 
the statute to show Congressional intent to bar the child's claim. In 
fact, the contrary is evident when it is noted that 38 U.S.C. (1952 ed.) 
802(d) (2) provides that the widow must be unremarried. The Govern- 
ment cannot deny that its own interpretation and application of that pro- 
vision has been to grant any unpaid installments to a secondary beneficiary, 
usually the child or children of the insured, upon evidence of the widow's 
remarriage after payments, which are always in annuity form, have been 


commenced to her. 


For many years the Veterans Administration recognized and paid 
the type of case at bar (as they did in this very case) before reversing the 
agency's administrative construction. If long-standing construction by 
the agency administering a statute is entitled to weight as an aid to the 
courts in construing the statute, then there is no reason why the con- 
struction herein applied for many years should not be adopted by the 
courts, Johnson v. Britton (1961), -_—«aU.S. App. D.C. _, 290 F.2d 355, 
359. 


The key to the defense is that the child's claim is barred by limitz - 
tions by tacking to'the child's claim the limitation which applies to the 
claim of the widow. This tacking is groundless. The widow was given 
seven years for administrative claim and the usual six year limitation 
for suit, but Congress specifically as to this insurance gave the child 
until one year from attaining majority for administrative claim [38 U.S.C. 


(1952 ed.) 802(d) (5)] and three years from attaining majority for filing 
suit [38 U.S.C. (1958 ed.) 784(b)]. 
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| 
The only case for the Government's position is by a poor analogy, 
and that is Winslow v. U. S., 79 U.S. App. D.C. 366, 147 F.2d 157. Appel- 
lant submits that Peak v. U.S., 353 US. 43, 77S. Ct. 613, more truly 
represents the law to be applied in this case and that is the rule iof 
common sense necessary to resolve sections of the same statute which 


may otherwise be inconsistent. 


The judgment of the district court is in error and should be 
reversed with directions to enter judgment for appellant. 


ARGUMENT 


APPELLANT'S MINOR WARD ACQUIRED ENFORCEABLE RIGHTS 
TO THE NATIONAL SERVICE LIFE INSURANCE WHEN THE 
WIDOW LOST HER RIGHT. 
It is proper to recognize that in this case, if the widow ofthe in- 
sured veteran had filed an administrative claim within seven years of 
the veteran's death, the Veterans Administration would have allowed 


the claim. If she had filed within six years of the veteran's death, she 
would have access to the courts of the United States in the event of the 


denial of her claim. This situation exists because the limitation on ad- 


ministrative claim is seven years in the case of a competent adult but 
only six years for suit, the six year period being exclusive of the time 


a claim is administratively considered. | 


This widow did not file claim until seven and one-half years after 
the veteran's death. The Veterans Administration properly denied her 
claim on the ground of late filing, but followed its normal practice of 
allowing the claim of the veteran's minor child, whose guardian, The 
Philippine National Bank, is the appellant herein. The Veterans Admin- 
istration did so because it thought its construction of the statute allowing 
such payment was the right one and in this case, like many others, 
monthly installments of such insurance were paid to the guardian to a 
total of $4,077.40. 
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Nowhere in the statutes involved and correctly cited by govern- 
ment's counsel can one find any Congressional intent to bar the veteran's 
child. The whole purpose of the legislation (Appellant's Brief, 14-16) 
was to provide for the veteran's dependents. To adopt the government's 
construction is to tie strings on the child's right, strings based on his 
mother's ignorance, illiteracy, or willful omission, against which the 
Court in any justiciable proceeding would protect a child. 


The insurance in question was a Congressional gift with a cause 
of action therefor provided to the claimant. This insurance was not 
created for the Government to make a profit — it was devised for the 
payment of benefits and not for escheat. It is to be construed liberally 
in the direction of payment of benefits. United States v. Henning, 191 
F.2d 588. 


In fact, the true reliance of the Government is on the statute of 
limitations (Appellee’s Brief, 9) and it is therefore that question which 
must be decided. 


THE INFANT'S CLAIM WAS NOT BARRED BY LIMITATIONS. 


The appellee relies on Winslow v. U.S., 79 U.S. App. D.C. 366, 
147 F.2d 157, as disposing of the right of this infant to maintain this 
action. Yet, the Government's brief admits that this citation is only by 


analogy. In fact, not one of the Government's authorities was an auto- 
matic (or gratuitous) National Service Life Insurance case. 


In Winslow, supra, there was no insurance policy in effect at the 
time of the insured's death because he did not enforce his rights against 
a policy which matured during his own lifetime. In each of the other 
cases cited by appellee, either the insurance was lapsed and therefore 
non-existent at the time of the insured's death or the claimant-child was 


not a named beneficiary. 
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That is not the case at bar which presents the question in a form 
which the Courts have not yet been required to decide. Here, a policy 
existed by Congressional fiat without application and without the payment 
of premiums. In fact, the veteran, unlike the other cases, had a $5,000 
insurance policy imposed upon him with his beneficiaries named land 
without the power to reject or ratify such insurance, as a part of| the 


| 
"gocial contract" of the soldier serving a sovereign. | 


This entire program of insurance was unlike any other provided by 
Congress. The current Serviceman's Indemnity benefit is not called 
"insurance" and ordinarily is not recognized as insurance for the purpose 
of suit. 


Congress, therefore, intended something different in the case of 
these beleaguered and imprisoned servicemen. The Veterans Adminis- 
tration recognized the fundamental difference in its payment in the instant 
case. | 


| 
More closely allied to the question before the Court is the paradox 
which faced the United States Supreme Court in Peak v. U.S., 353 U.S. 
43, 77 S.Ct. 613, where the insured veteran disappeared and his| widow, 


the beneficiary, had to wait seven years for the presumption of death to 
take effect. Since the presumption related back to the date of disappear- 
ance, the Government's defense was her failure to file suit within six 
years of the veteran's death. The paradox was that if she filed within 
six years of his disappearance she had no claim because he was not 
legally dead and upon filing later, the Government claims the bar of 
limitations. 


The Supreme Court holding for the widow applied the rule of 


“common sense" and in commenting upon the Government's position 


hits closely to the mark in the case at bar: | 


"%* * * To compute the six-year limitation period from the date 
which the trier of fact establishes as the date of death would 
be to say that the beneficiary's right to recover had expired 
before she could have successfully prosecuted a lawsuit to 

| 
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enforce that right. * * * The ‘contingency on which the 

claim is founded,' as used in 38 U.S.C. §445, 38 US.C.A. 
§445, must, therefore, mean the end of the seven-year period 
when the presumption of death arose. 


"That seems to us to be the common sense of the matter; and 
common sense often makes good law." 

This, we submit, is the last word from the United States Supreme 
Court on the point ‘closest at issue. If the child filed early, the Veterans 
Administration would have said to him that he was not entitled because 
his mother was the primary beneficiary and when his claim comes in 
after his mother's right vanishes, the Administrator says you have no 
claim because the time limit for filing your mother's claim bars yours. 


United States v. Towery, 306 U.S. 324, 59 S.Ct. 522, permits more 
than one contingency as the basis of claim under War Risk Insurance by 
recognizing that either disability or death were such contingencies and 


then went on to say that there were other contingencies (306 U.S. 331, 


59 S.Ct. 525) which condition actual payment of benefits to one person 
or another but since the question was not before the Court, the Court 
thought such contingencies "were not matters with respect to which dis- 
agreement with the Veterans Administration is likely.” Peak v. U.S., 


supra, recognized a new contingency closely related to this case. 


This Court can decide, there being no controlling decision to the 

contrary, that this issue is novel, that Congress intended the payment 
of benefits, that the doctrine of Peak v. U.S., supra, applies, that it was 
long sanctioned administratively, and the child therefore acquired the 
right as beneficiary of this insurance when his mother's right lapsed, 
and we submit, that the Court can and should reverse the judgment below 
with instructions to enter judgment for Appellant. 

Respectfully submitted, 

NATHAN M. LUBAR 

HAROLD J. NUSSBAUM / 


1420 K Street, N. W. 
Washington 5, D.C. 


Counsel for Appellant ; 


